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execution against the seller, 10 held that title remained in the seller. On the other 
hand, many cases involving goods shipped F. O. B. seller's place or C. I. F. with 
a bill of lading to the seller, and lost en route, have held that property passed to 
the buyer on shipment, the delivery to the carrier being an unconditional appro- 
priation. 17 These cases really decide only that the risk of loss is on the buyer, 
the. property, in the large sense, being distributed between both parties. What 
happens, however, is that the seller tenders a bill of lading to the buyer for 
goods lying at the bottom of the sea, or destroyed by a railway wreck, and on 
the buyer's refusal to take it, the seller is permitted to sue for the purchase price. 
A fortiori, such an action should lie where the buyer wrongfully refuses to accept 
the tender of a bill of lading representing deliverable goods. 18 The same motions 
of shipping and tendering are gone through; the seller has performed, as regards 
the goods, the last act required by the contract. Furthermore, the principle here 
contended for seems to have been recognized under the Act in a dictum in a 
federal case 19 and in a recent Minnesota case denying trover against the carrier 
for delivering upon the buyer's demand, although the bill of lading ran to the 
seller and was in possession of a bank. 20 And in an English prize case where the 
court had to decide whether the goods belonged to the neutral buyer or the 
German shipper to whose order the bill of lading ran, the court properly held 
that the property had passed to the buyer on shipment. 21 

It is true that the instant case might be sustained on the first ground men- 
tioned above, but in view of the importance and difficulty of the problem, it is 
earnestly hoped that the New York Court of Appeals will pass upon the question. 
It is submitted that a proper evaluation of the interests of the parties, in the 
light of the decisions on analagous situations, leads to the conclusion that the sub- 
stantial interest, which, within the intendment of the Act, justifies an action for 
the price, is in the buyer. 



Ratification of Contract by Undisclosed Principal. — In the recent case of 
Barnett Bros. v. Lynn (Wash. 1922) 203 Pac. 389, an incorporated fruit growers' 
association in its own name made a contract to sell fruit to the plaintiff. A 
shareholder of the corporation, pursuant to an agreement with the corporation, 
made part delivery and was paid therefor. The balance was not delivered. The 

10 Kentucky Refining Co. v. Globe Refining Co. (1898) 104 Ky. 559, 47 S. W. 
€02; cf. Motch & Merryweather Mcch. Co. v. Sidney Mach. Tool Co. (1919) 12 
Ohio App. 266 (under the Act). 

" Smith Co., Ltd. v. Moscahlades (1920) 193 App. Div. 126, 183 N. Y. Supp. 
500; Glanzer v. Armsby Co. (1917) 100 Misc. 476, 165 N. Y. Supp. 1006 (the 
court, p. 481, in contrast to the instant case, said that the general property passed 
to the buyer subject to the right of the seller to retain a special propery in the 
goods as security for payment) ; Alderman Bros. Co. v. Westinghouse Airbrake 
Co. (1918) 92 Conn. 419, 103 Atl. 267 (the court said that the seller merely re- 
served a jus disponendi) ; see (1921) 21 Columbia Law Rev. 101. 

18 It might be argued that the seller has goods which he can resell, and hence 
will be fully compensated by recovering for breach of contract. But the Act 
distinguishes between a recovery of the purchase price and a recovery for a 
breach, regarding the former as more desirable. See discussion in (1922) 22 
Columbia Law Rev. 51, 53. 

19 See Lipschitz v. Napa Fruit Co. (C. C. A. 1915) 223 Fed. 698, 705, 706. 

2 ° Banik v. Chicago, M. & St. P. Ry. (1920) 147 Minn. 175, 179 N. W. 899. 
The seller, by attaching the bilj of lading to a draft, attempted to reserve an in- 
terest. The court, however, said that under the circumstances of the case, which 
amounted to prepayment, property passed. It is difficult to sustain the decision, 
however, in denying trover against the carrier, since the contract of bailment was 
between the seller and carrier. 

21 The Parchim [1918] A. C. 157. But cf. the wording of the English Sales of 
Goods Act § 19, and cases, supra, footnote 11. 
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plaintiff sued the shareholder as the undisclosed principal of the fruit growers' 
association, alleging ratification. 1 A demurrer to the complaint was overruled on 
the ground that the defendant, though an undisclosed principal, had accepted 
benefits under the contract, and had therefore ratified it. 2 

It is generally said that only those acts of A can be ratified which he did 
intending and purporting to act as an agent, and that consequently an undisclosed 
principal 3 cannot ratify. 4 In the discussion of the problem five types of cases will 
be considered: (1) where A makes a contract with T, intending and purporting 
fo act for P; (2) where A makes a contract with T, intending and purporting to 
act for himself; (3) where A makes a contract with T, intending to act for him- 
self, but purporting to act for P; (4) where A makes a contract with T, intend- 
ing and purporting to act for an unnamed principal; and (5) where A makes a 
contract with T, intending to act for P, but purporting to act for himself. 

Where A makes a contract with T, intending and purporting to act for P, 
the law is that P can ratify. 5 This is the usual case of ratification. 

Where A intends and purports to act for himself, .P cannot ratify. 6 Such a 
rule seems sound. If P had authorized A to enter into just such a contract as A 
made, but A made it intending and purporting to act for himself, it would seem 
that it would not be P's contract. To hold otherwise would be to hold that if A 
makes any contract which would be within the scope of his authority if made for 
P, it is binding on P, even though A made it for himself. Suppose P gave A a 
general authority to bind him by any sort of a contract; could A then make any 
contract which would not be P's contract? Authorization in such a case seeming- 
ly would not make it P's contract. Should ratification? There is no reason for 
giving greater effect to the latter than to the former. Moreover, to allow ratifica- 
tion under these circumstances would lead to the startling result that anyone 
could assume any contract anyone else had made. 7 

1 Additional facts are given in another case between the same parties, in 
which the plaintiff sued the defendant as a principal who authorized the contract. 
(Wash. 1922) 203 Pac. 387. Recovery was denied because the defendant was a 
known principal whose name did not appear in the contract which the court said 
could not be varied by parol to show he was principal. Quaere: (1) How in the 
instant case does the question of ratification arise? (2) How in the instant case 
does the question of undisclosed principal arise? It is a possible interpretation 
of the cases that the court meant to lay down the rule that a known principal 
whose name does not appear upon the contract is not bound upon his authorization ; 
but may become bound by claiming the benefits of the contract. The language in 
the two cases is so vague as to render it impossible to know exactly what the court 
did mean. 

2 In the case there is a dictum to the effect that an undisclosed principal can- 
not ratify; but the court seeks to distinguish between receiving benefits and other 
forms of ratification. This seems unwarranted by any authority. The' case cited, 
Great Lakes Towing Co. v. Mill Transportation Co. (C. C. A. 1907) 155 Fed. 11, 
makes no such distinction. See infra, footnote 12. The instant case must, therefore, 
be regarded as admitting, but evading, the rule that an undisclosed principal can- 
not ratify. But see supra, footnote 1. 

3 To avoid more cumbersome phrases, "principal" is used to designate the one 
who might be the principal, and "agent" to designate the one who made the 
contract. The use of these terms, therefore, does not presuppose the existence 
of an agency relationship. 

4 See 1 Williston, Contracts (1920) § 278; 1 Mechem, Agency (2d ed. 1914) 
§ 387. 

5 Grant v. Beard (1870) 50 N. H. 129; see 1 Mechem, op. cit. § 347; but cf. 
Dodge v. Hopkins (1861) 14 Wis. 686. 

« Schlessinger v. Forest Products Co. (1910) 78 N. J. L. 637, 76 Atl. 1024; 
Edwards v. Heralds of Liberty (1919) 263 Pa. St. 548, 107 Atl. 324. 

7 If A makes a contract with T, intending and purporting to act for himself, 
but subsequently is willing to allow P to assume that contract, he can, in many 
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Likewise in the third type of case, where A intends to act for himself, but 
purports to act for P, the law seems to be that P cannot ratify. 8 This rule seems 
unsound. The reasons relied upon for not allowing ratification in the second 
type of case have no application here. If P had authorized A to make such a 
contract, and A made it purporting to act for P, but intending to act for him- 
self, it would seem that it would be P's contract, since a contract is based upon 
the express intentions of the parties, 9 and not necessarily their real intentions. To 
allow ratification in this case, therefore, would not be giving greater consequences 
to ratification than to authorization. No one, moreover, could ratify, except P, the 
one for whom A had purported to act; thus the objection urged in the second 
type of case — that anyone could ratify anyone's contract — is inapplicable to this 
situation. 

As regards the legal relation of T and P to each other, clearly there is no 
reason why A's intention should be an operative fact. T has agreed to be bound 
to P, and P has consented to be bound to T. If P had consented prior to T, it 
would have been the case of authorization. As it is, it is analogous to the usual 
case of ratification since P is only ratifying that to which he would have been 
bound had he given his assent in advance. 

Where A is a party to the action, the ordinary rule that expressed intentions 
govern, 10 should be applied. 11 

The fourth type of case, where A intends and purports to act for a principal, 12 
seems to have been but little considered by the courts. It is generally assumed, 
however, that the principal can ratify. ls 

The instant case, as treated by the court, 1 * falls within the fifth classification, 
being a case where A intends to act for P but purports to act for himself. In 
England it is now definitely settled that in such a case P cannot ratify. 15 The 
Supreme Court of the United States 16 and the courts of Massachusetts allow 

cases, assign it to P. See Schlessingcr v. Forest Products Co. supra, footnote 6, 
pp. 642 et seq. 

B Garvey v. Jarvis (1871) 46 N. Y. 310, Rappallo, /., dissenting, on the ground 
that A's intent should not deprive P of any rights; Boston Fruit Co. v. British & 
F. Marine Ins. Co. [1906] A. C. 336; see Virginia Pocahontas Coal Co. v. Lam- 
bert (1907) 107 Va. 368, 370 et seq., 58 S. E. 561. 

In the ordinary case of undisclosed principal, expressed intentions do not 
control. 

10 See supra, footnote 9. 

11 In the case of Garvey v. Jarvis, supra, footnote 8, there could be no tech- 
nical estoppel because there was no reliance by P on A's misrepresentation. A, 
however, was making on unconscionable use of that misrepresentation, and a more 
just result, as pointed out in the dissenting opinion by Rapallo, /., would have 
been reached if A had been held to his expressed intentions. 

12 This type of case should be distinguished from the case of the described 
principal, where A purports and intends to act for a principal whom he does not 
name but describes, e. g., as "the owner." In such a case the principal can ratify. 
Routh v. Thompson (1811) 13 East 274; Hagerdon v. Oliverson (1814) 2 M. & S. 
485 ; Great Lakes Towing Co. v. Mill Transportation Co., supra, footnote 2. 

13 See 1 Mechem, op. cit. § 386 n. 96; argument of counsel in Durant v. 
Roberts [1900] 1 Q. B. 629, 631 ; (1903) 2 Michigan Law Rev. 25, 43. 

14 But see supra, footnote 1. 

t'Keighley, Maxsled & Co. v. Durant [1901] A. C. 240; see (1901) 15 Har- 
vard Law Rev. 22l; but see (1901) 1 Columbia Law Rev. 544. 

10 Clews v. Jamieson (1901) 182 U. S. 461, 21 Sup. Ct. 845. Mechem regards 
this as a case of unnamed principal since the agent was a broker. See 1 Mechem, 
op. cit. § 386 n. 96. The broker does not seem to have disclosed his agency, and 
since a broker often acts for himself, there is no reason for assuming that a broker 
is presumed to act only as an agent. The court takes this view of the facts for it 
says, p. 483 :_ "A principal can adopt and ratify an unauthorized act of his agent 
who in fact is assuming to act in his behalf although not disclosing his agency to 
others, and when it is so ratified it is as if the principal has given an original 
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P to ratify," and in New York and Alabama there are dicta to the same effect. 18 
But the weight of American authority is that he cannot ratify. 19 This, however, 
is by no means so well settled as a perusal of texts and encyclopedias would lead 
one to believe. Many of the cases cited for this proposition are merely dicta, 
though strongly expressed, being cases where A did not intend to act for P, 20 or 
cases of sealed instruments. 21 

One reason given by the courts for refusing to allow ratification in such a 
case is the fear that a contrary rule would enable A to make a contract in his own 
name, and either perform it himself, or, if it suited his purpose, declare that he 
had made it as agent, thus permitting ratification by anyone whom he chose. 22 
This reasoning is based on the fact that one can very easily lie about his in- 
tentions. 23 Many rules of law, however, make requisite the determination of in- 
tention, as in criminal law. And even in the law of agency itself, the majority 
of the courts will not allow ratification by P unless A has purported and intended 
to act for P. Furthermore, if the courts are desirous of preventing the shifting 
of contracts by a falsification of intention, they have not gone far enough.. For 
where A purports to act for an unnamed principal, he can either reveal himself 
or another as the intended principal. 24 

Another objection to allowing ratification in this, type of case is that it would 
enable P to become a party to a contract which originally was between T and A, 
and under which he originally had neither rights nor duties. 25 So to allow seems 
at first blush inconsistent with the law of contracts. But the doctrines of undis- 
closed principal, 26 and of ratification, 27 both of which are anomalies in the law of 
contracts, are well-established parts of the law of agency. The question is not, 
whether the allowance of ratification would be inconsistent with the theory of 
contracts ; but whether the application of both these doctrines to the same case in- 
volves any further and undesirable inroad into that theory. It is submitted that 
this question is properly answered in the negative. 23 

authority to that effect and the ratification relates back to the time of the act 
which is ratified." 

"Hayward v. Langmaid (1902) 181 Mass. 426, 63 N. E. 912. 

" See Brooks v. Cook (1904) 141 Ala. 499, 504, 38 So. 641 ; Harder v. Con- 
tinental, etc. Co. (1909) 64 Misc. 89, 117 N. Y. Supp. 1001. 

10 Red field & Fisher v. A. B. Norwald & Co. (Sup. Ct. App. T. 1921) 190 N. 
Y. Supp. 651; Western Publishing House v. District Township of Rock (1891) 84 
Iowa 101, 50 N. E. 551 ; Crowder v. Reed (1881) 80 Ind. 1 ; see also infra, footnotes 
20, 21. 

In Redfield & Fisher v. A. B. Norwald & Co., supra, the agent probably in- 
tended to act for the defendant; but the facts as given in the opinion do not 
make this clear. 

MMadill State Bank v. Weaver (1915) 56 Okla. 183, 154 Pac. 478; Schles- 
singer v. Forest Products Co., supra, footnote 6. 

21 Ferris v. Snow (1902) 130 Mich. 254, 90 N. W. 850; Stanton v. Granger 
(1908) 125 App. Div. 174, 109 N. Y. Supp. 134. Generally speaking, an undis- 
closed principal cannot recover on a contract under seal even if he has authorized 
it. See (1922) 22 Columbia Law Rev. 82. Also, where the agency is disclosed, a 
contract under seal, in many states, can be ratified only by an instrument under 
seal. See 1 Mechem, op. cit. §§ 420-425, where the modern relaxations of this 
rule are also discussed. 

22 Keighley Maxsted & Co. v. Durant, supra, footnote 15, pp. 250, 265. 

23 Ibid. 

"Schmaltz v. Avery (1851) 16 Q. B. *655. 

25 See Keighley, Maxsted & Co. v. Durant, supra, footnote 15. 

20 See 2 Mechem, op. cit. §§ 1730, 2059. 

-' See 1 Mechem, op. cit. §§ 343, 344. 

28 It may be urged that the problem is one of degree and that while at any 
given time a certain inroad into the law of contracts will be permitted, an inroad 
of twice the size, a violation of two principles at once, will not be permitted. 
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As regards P it can make no difference to him what the agent purported, 
since he knows all the facts, and presumably ratifies because he thinks it to his 
advantage to do so. 

From the point of view of T, it may be objected that he is made a party to a 
contract with one to whom he had not intended to become obligated. But that is 
no different from the ordinary case of the authorized agent for an undisclosed 
principal. 20 Also, it may be objected that, though T is originally not bound to 
P, he becomes bound to him without receiving any further consideration. But 
this, likewise, is no different from the ordinary case of ratification where the 
third party becomes bound by the act of the disclosed principal alone. 

Assuming that the doctrines of ratification and of undisclosed principal, de- 
spite their anomalous character, are justified in practice, 80 why should they not both 
be applied simultaneously to the same case if the facts call for such application? 
Assuming it to be a practicable and desirable rule that P should be represented and 
bound by A, though A has not revealed P's interest, and assuming it to be a prac- 
ticable and desirable rule that P should be able by his unilateral acts to assume 
the rights and duties of a contract which A has made for him, does either rule 
become the less practicable or the less desirable because of the presence of the 
other? It hardly seems so. 

The instant case allowed ratification ; but it did so only on the express facts of 
the case. Indeed, it approved in a dictum the doctrine that an undisclosed prin- 
cipal cannot ratify. The unsoundness of this rule is illustrated by the fact that the 
court refused to follow it to its obvious conclusion. 81 It is unfortunate that the 
court did not strike at the root of the problem and disapprove the doctrine rather 
than circumvent it. 

20 In an action by the undisclosed principal of an authorized agent against 
the third party, the defendant can avail himself of all defenses, counterclaims, 
and set-offs which he would have against the agent. See 2 Mechem, op. cit. 
§§ 2074, 2078. Where the principal does not authorize the contract but ratifies it, 
the same rule can be applied; there is, therefore, no unfairness to the third party. 

30 If this assumption is not made, the rule that an undisclosed principal can- 
not ratify is of course a desirable limitation on two undesirable doctrines. See 
(1900) 14 Harvard Law Rev. 153. 

31 See supra, footnote 2. 



